Dred Scott v. Sandford 
· Accepts social convention that A.A.’s seen as inferior so couldn’t have been said to be included in constitution 
· Even Congress can’t make A.A.’s citizens because Congress is controlled by the constitution and constitution excluded them – “we the people” doesn’t include A.A.’s – their citizenship is blocked

· This case is about the preamble to the constitution

· Why is this exclusion applied to descendants of slaves? – posterity means descendants of “we the people” plus anyone naturalized (A.A.’s can’t be naturalized) – the idea that founders meant to maintain slavery is evidenced from other sections of the constitution 

· The way constitution was formed is by social contract formed by the people of the community – they choose what powers the gov’t may have – slaves were clearly not part of this social contract because no one intentionally gives up liberty, etc.

· “we” have the right to our property – slaves were property – thus this right can’t be taken away

· In US territories Congress still controlled by constitution – can’t make laws that violate it

· 14th amendment didn’t exist at this time thus 5th amendment didn’t apply to states – no due process requirement

· Dred Scott needed to be a citizen to sue b/c his suit is based on diversity jurisdiction which is defined in Article III as applying to citizens of different states

· What does person mean as stated in 5th amendment? Could say it only applies to a subset of “we the people” thus only citizens – Africans not people so doesn’t apply to them

· If there are natural rights that apply to everyone Taney’s holding doesn’t make sense – presumably DS would have natural rights too

· However the constitution doesn’t seem to have natural rights included in it – Taney says we should only consider what the founders considered the natural rights

· Federal courts don’t have juris. over all cases – confined by constitution – can amend it but court can’t create rights that aren’t in it

· This case is in political register b/c court afraid of war

· To what extent, when we think about constitutional interpretation, should we be bound by what the framers intended? 
· And if we’re not bound by them then what are we bound by?

Frederick Douglas’s Argument

· In normal circumstances it’s ok to look at intent

· However if the case effects human liberties – if the case matters a lot – we can’t just go along with the intent of the framers but must interpret the text of the constitution in a way that’s doesn’t violate these values

· When law is ambiguous should choose the less harmful interpretation unless there is a clear statement that law is meant to be harmful

· Constitution should be interpreted based strict construction of words – outside sources (i.e. intentions of framers) shouldn’t be used

· Can be used to get rid of slavery – the history is not important only the words that were used are important – in those words there can be interpreted a more expansive definition of rights and to whom they apply
Marbury v. Madison
· Part 1

· Marbury has a right to the commission 

· Madison not entitled to sovereign immunity 
· President has sovereign immunity – not accountable to Court 

· Those who work for President if doing President’s will then actions not reviewable by Court but if actions stem from laws (statutorily mandated) then reviewable by Court

· Part 2

· Is there a remedy?

· According to legal realism the answer is obvious – there can be no right w/o a remedy so if there’s a right this means the court provides a remedy 

· Marshall endorses legal realism but then says that this case is peculiar – there will be a right without remedy in this case

· Part 3

· Judiciary branch may review constitutionality of acts of Congress – responsibility for interpreting consitution
· Must assume all words in constitution mean something, important – must evaluate every word in order to decipher meaning of the constitution

· Constitution grants Supreme Court only appellate review of this type of case

· SC has original juris. only over cases involving ambassadors, consuls, and other public ministers or where state is a party

· In all other cases over which SC has juris. it has appellate juris.

· Judiciary Act is unconstitutional

· Marshall repeatedly refers to the written nature of the constitution b/c he needs it to give him some authority 

· Legal realism = the prediction of what judges will do and nothing more is the law – an example is the idea that in order for their to be a legal right there must be a remedy – believe that judges are instrumentalists, they reason through cases in order to create a discourse of law that is useful to them and their goals

· Legal formalism = it is possible to split the legal right and remedy – there are cases in which there are rights which come without attached remedies

Baker v. Carr

· This case is not a political question – equal protection issue not guaranty clause
· Political Question Doctrine

· Six types of political questions – not decided by court
1. issue is delegated to another branch of gov’t by constitution

2. lack of standards or ability to create standards to govern case – absence of neutrality

3. impossible to decide without making policy decision that is outside responsibility of court

· ex: partisan gerrymandering – this would require a policy determination of how districts should be apportioned

4. would have to undermine other branches of gov’t

5. need to stick to political decision made

6. potential for embarrassment of gov’t b/c different branches making different pronouncements

· Political question different from political case – case by case basis to decide if it’s a political question

· Precedent says Guaranty Clause cases are political questions 
· Dissent (by Frankfurter)

· This is a guaranty clause case thus nonjusticiable

· Legal reasoning – leads from authority and derives rule from that authority, denoted by its formality – ex. Marshall in Marbury
· Marbury said is was necessary for court to decide conflicts of law – Baker saying court shouldn’t decide certain conflicts 
Judicial Review
· Problem with this concept is that judiciary is not elected, not accountable, not representing the idea of popular sovereignty which the constitution says is the basis of our nation

· Counter-majoritarian theory is a problem b/c SC is not just deciding individual cases it’s shaping the nature of our gov’t b/c we don’t interpret the constitution the way it was written we interpret it for our own times – thus the question is who is authorized to make these decisions about how the constitution is interpreted – shouldn’t it be the people? 
Judicial Limits

· Ability of Congress to strip courts powers

· Standing

· Political questions
Powers of Congress

McCulloch v. Maryland (1819)
· Part 1 – Can Congress create a bank?

· People are supreme over both states and federal gov’t 
· Congress must have ability to pass laws that help it to carry out powers granted it – has powers granted by constitution and powers to pass other laws relating to those powers – this is inferred power
· Constitution includes more than what’s written b/c

· can’t include precise rules for everything b/c needs to endure and accommodate changing times – not immutable but must adapt – there are set goals that don’t change but means for attaining those goals are not set, malleable 

· people need to understand it so has to be simple
· People can’t understand what exact powers the constitution confers – SC must decide this for the people in their best interests 

· Constitutional interpretation is inherently vague – it is deciding what best represents and protects the people – constitution must be what it needs to be

· “Necessary and proper” clause meant to be read figuratively – necessary means what will help Congress exercise their powers

· Congress can use any means not explicitly contradicted by constitution  as long as the ends are constitutional

· Court must overrule Congress if does something outside of its powers – limit on power

· Part 2 – Can states tax federal bank?

· Constitution and laws made in accordance with it are supreme

· State can’t pass laws that conflict with federal law or consitution
· Power to tax is given by the people – people of one state can’t exercise tax on all people – only all people can exercise tax on all people – thus federal (all people) gov’t can’t be taxed by states (some people) 
· Types of majoritarianism 

· Physical power to subjugate the minority

· Agreement of the majority

· In reality these two are not that definitely separated 

· Theories of sovereignty 
· The people became people of the states which already existed and they joined together to create a union – states sovereign – in this view the tenth amendment says powers not given to Congress belong to states and “the people” is just a political term b/c people had already given their power to states

· The people were people of the US and they granted some of their power to the states and then some power to fed. gov’t – people sovereign – in this view the tenth amendment gives equal power to states and people – the people gave their sovereignty to the federal gov’t which means power is shared between states and federal and this implies inferred powers

· Registers of constitutional debate:

· Political – all legal cases are in their nature political b/c they must be resolved by referring to political considerations

· Policy – what the law should be, public good

· Doctrine – sometimes invoked in important cases, see below

· Legal – (associated with legal positivism) certain disputes are solely legal 

· Textual – related to legal text(s)

· Structural – something can be gleaned from the way the document is constructed (i.e. where certain words or phrases are located)

· Historical – what the writers intended or what the people’s understanding of their intent was

· Policy – what the writers were trying to accomplish

· Doctrinal – how the court has interpreted the constitution historically – this notes that the interpretation of the constitution evolves – it’s not always the same

· Good aspects

· Court can overturn what people enact – constitution becomes  not what the people intended but what the court says – counter-majoritarianism

· Bad aspects

· Most cases rely on doctrine b/c provides predictability – allows people to know what the law is and how it will be applied

· Strengthens Constitution 

· Purposivism – must take into account what was intended to be accomplished by a law – can’t try to interpret without looking at what they were trying to do
Commerce Clause
Champion v. Ames (Lottery Case)

· Congress is given the power to regulate interstate commerce – allowed to regulate this b/c lottery is a form of commerce
· Congress should regulate vices – lotteries bad 

· National uniformity important b/c if not vices of one state can spill into another
· Dissent

· Only the states have the power to police their citizens in this way – goes against tenth amendment

· Lottery is contract not commerce

Hammer v. Dagenhart (Child Labor Case)

· Congress’s commerce power doesn’t give it police power – states retain the power to regulate how goods are made 
· Can regulate shipping of goods that are inherently harmful (i.e. liquor) but can’t regulate transportation of goods that are harmless b/c of how they were made

· Congress can’t exceed commerce powers to achieve policy goal (child labor) – not legitimate purpose

· Dissent (Holmes)

· Regulation of shipping is interstate commerce
· Effects of the legislation don’t make it less constitutional 
· Champion v. Ames court said regulation of interstate commerce b/c of nature of good transported is ok – same situation here
· Holmes is making a doctrinal argument – interpreted similar law this way should do it again

· State police power derives from 10th Amendment 
· Prohibiting unfair competition among the states might be an implied power of Congress

Schechter Poultry Corp. v. U.S. (Sick Chicken Case) 1935

· Commerce clause power extends regulating intrastate commerce that directly affects interstate commerce – Congress can do this

· Can’t regulate intrastate commerce that has indirect effect on interstate commerce – this falls to state police power

· Don’t directly strike down Hammer but that is implied from Congress’ ability to regulate intrastate commerce that directly affects interstate
· Holding supports Hammer but reasoning negates it
Expansion of Commerce Clause

NLRB v. Jones & Laughlin (1938)

· This is the landmark case for the relaxation of judicial controls on Congressional power

· Congress was allowed to regulate labor practices of companies within states b/c it effected interstate commerce
U.S. v. Darby (1941)

· Overruled Hammer v. Dagenhart
· Congress could regulate wages and hours of employees who produced goods that were transported interstate – valid economic considerations 
· Motive not relevant if act is within Congress’ powers
Wickard v. Filburn

· Congress’ commerce power extends to any action that has a substantial effect on interstate commerce

· Congress regulates prices so can regulate production b/c affects price 

· Even though consumption of goods is private it affects market b/c don’t have buy from market – if everyone did this market would be destroyed
· Authority for regulatory state comes from commerce clause 
· Almost anything aggregated has an effect on interstate commerce –makes it seem there is no limit to what Congress can regulate under commerce clause

Commerce Clause Used for Policy Concerns
· Congress was afraid to base Civil Rights Act on 14th amendment equal protection b/c court in late 19th C basically held that 14th amendment didn’t extend to private people

· So based in on commerce clause 

Heart of Atlanta Motel v. U.S. (Civil Rights Act)
· Gathered economic data to show negative effects of racism on various industries including motels, restaurants, etc. – motel in question derived 75% of business from out of state customers
· Court upheld the statute based on commerce clause 
Katzenbach v. McLung (Civil Rights Act) (1964)
· Similar to Heart of Atlanta but restaurant

· Court upheld the statute based on the fact that the restaurant got some of its food from interstate commerce 

· Also based on the reasoning in Wickard even though the individual restaurant may not have had a huge effect on interstate commerce the effect when aggregated would be significant

· After previous two cases seemed Congress’ commerce power was unlimited –could regulate anything w/ aggregated effect on interstate commerce

· Then Lopez decision came down

· Struck down drug-free school zone act as not within Congress’ commerce power – trying to get at social problem – no evidence of significant economic effect

· Congress has three areas of regulation under commerce power

1. channels of commerce (i.e. rivers, roads)

2. actual objects or people that move in interstate commerce

3. things that have significant, direct effect on interstate commerce

· This case has not been as big a landmark as some people predicted – in general Congress is still given wide discretion to regulate things that effect interstate commerce

U.S. v. Morrison (Violence Against Women Act)
· Holding (Rehnquist)

· No economic effect –act’s intention was social 
· Congress is usurping state police power – line between economic effects and violent crime

· Dissent (Souter)

· Congress gathered data indicating economic effect was significant – Congress decides if effect is significant enough

· Similar to Heart of Atlanta – not like Lopez where there was no economic evidence 
· Commerce clause can extend to regulating non-commercial activity if legislators have rational economic basis – judges don’t decide if rationale is correct
· Decision takes Court back to time of Hammer b/c trying to delineate between commercial and non-commercial effects 
· States approved of this legislation
· Dissent (Breyer) 
· Hard to draw a line for commerce powers

· Line has been held not to be local versus national b/c local commerce can have national effect

· It’s up to Congress to strike balance between states and national gov’t 

· Court should take into account that Congress tried to balance federalist interests and states approve so law should stand

Why limit commerce power?
· If not limited has no meaning b/c Congress could regulate everything

· Federalism implies that states should be able to allocate resources to problems they find to be locally important – fed. gov’t shouldn’t designate which policy concerns more pressing
· Almost everything can be interpreted to have some effect on interstate commerce 
· Don’t want everything regulated by fed. – ex. family law – community values may be especially strong in areas of family law – Morrison law similar to family law
PRESIDENTIAL POWERS 

U.S. v. Nixon (1974)

· Arguments

· Nixon argues political question – dispute within executive branch – intra-branch thus not case or controversy (Art. III §2)
· If s.p. is inferior presumably president doesn’t have to follow to what it says

· President in charge of executing laws which includes prosecutorial authority – essentially he can decide what evidence should be relevant

· If not tapes are covered by executive privilege which trumps this subpoena

· Holding 

· Regulation creating position of Special Prosecutor expressly gave him the power to contest executive privilege

· Regulation = rule made by Executive branch of gov’t –  SC says this is to be treated as law as long as the regulation hasn’t been repealed or amended 

· S.p. is essentially an adverse party b/c of his authority 

· Court has responsibility to determine what powers constitution gives other branches – Marbury v. Madison
· Presidential privilege implied by constitution even if not specifically stated – universally known and accepted tenant that there must be privacy for leaders to be affective in their dealings

· Privilege not complete in all circumstances however – due process outweighs executive privilege where there is no threat to specific national interest 

· District court must be very careful to protect presidential confidentiality – must precisely identify only what is necessary and relevant to case and cut out everything else

· Anything excised retains its privilege and must be sealed and returned
· Argument against this is President can’t delegate power and make himself subordinate to s.p. – doesn’t make sense 
· Court believes delegation is necessary and regulations must be treated as law b/c otherwise they would be useless

· It is significant that this is a 9-0 vote by the SC

· Relies on McCollough to say that even though exec. priv. is not in constitution it exists – strange b/c applying necessary and proper clause to President even though only written for Congress
Clinton v. Jones 

· Court held President has no immunity in federal court for claims not arising out of Presidential conduct

· Court says it probably won’t be a burden – won’t take up much time

· Deals w/ personal issues not nat’l like Nixon case
Morrison v. Olson (1988) (Independent Counsel)

· A.G. requests I.C. – Chief Justice appoints 3 judge panel – this panel appoints I.C. – can’t have SC do this b/c they might have to adjudicate the case later on and this would be a conflict of interest

· Holding (Rehnquist)

· Appointments clause (Art.II §2) gives Congress authority to create independent counsel and delegate appointment to the judiciary branch 

· I.C. is an inferior officer under the constitution b/c very limited authority which does not include policy making  and jurisdiction & tenure limited

· Need to have judiciary appt. to spread power between branches and allow for unbiased investigation
· Attorney General can remove I.C. for good cause

· Act doesn’t violate separation of powers b/c 

· A. G. can decline to request I.C. – judiciary can’t review this decision and can’t appoint w/o A.G.’s request

· A.G. has authority to supervise and control I.C.

· Dissent (Scalia)

· Art. II grants executive plenary power – not limited powers given to other two branches

· “Take care” clause gives president the exclusive control of prosecution 

· This act takes away his power to prosecute b/c can’t fire the I.C. – doesn’t have control over I.C. – thus it’s unconstitutional

· Unitary executive – executive has unlimited power in his realm but doesn’t have legislative or judiciary power – Scalia and Thomas believe this – problem is what are President’s powers
· The appointments clause

· Was probably meant to deal with intra-branch appt.’s of less important people like law clerks in judiciary

· Doesn’t mention firing – this could be interpreted to mean that this power is included with power to appt.

· When the constitution wants to impose restrictions on firing it does –unius est escluso alterius – the expression of one thing is the exclusion of another

· However Art. II § 4 gives a removal procedure – so we could argue that all officers must be removed this way – but it says “shall” not must which allows the idea that it can be done another way
· Congress has previously created offices appointed by executive and not fire-able by him – i.e. justice of the peace in Marbury
· Civil servant reform instituted modern system where only top members are political appointees – all others are not fire-able

Youngstown Sheet & Tube Co. v. Sawyer (1952)

· Black
· President’s power to issue this decree must come either from a statute or constitution – there is no statute

· The President’s constitutional powers don’t support the decree:
· Unrelated to Pres.’s military power
· General executive power to enforce laws not to make them – only Congress can make laws
· Frankfurter
· Congress specifically withheld this power from Pres. (LMRA)
· Douglas
· Even an emergency of national security doesn’t allow creation of a new constitutional power 
· This action was a legislative act – only Congress can legislate

· Jackson (most important opinion b/c most pragmatic)
· Three categories of Presidential action

1. Congress has authorized it – strong presumption of power
2. Congress hasn’t spoken – relying solely on executive power
3. Action is against Congress’ express or implied will – can only be upheld if court rules the power is w/i presidential power and excluded from Congress’ power

· Not the case here b/c Congress controls the war power not president 

· Founders realized that creating emergency powers might create emergencies

· Burton
· This situation not same as threat of imminent attack or invasion

· Congress has set out procedures for this situation – they must be followed

· Clark
· If Congress sets out procedure it must be followed – if not President’s power will depend on gravity of situation

· Dissent (Vinson) w/Reed and Minton

· Serious emergency – President can’t be left powerless in dangerous times

· President’s duty is to execute laws – in this case the only way to execute certain laws regarding price of steel was to seize the mills

· President acted only to preserve peace until Congress could act – he informed them of his actions and that he would defer to them 

· LMRA doesn’t forbid seizure and its procedures are not required

Hamdi v. Rumsfeld (2004)
· Holding (O’Connor) w/Rehnquist, Kennedy, and Breyer

· Congress granted President power to detain enemy combatants until end of conflict through AUMF – can constitutionally detain until war is over as long as enemy combatant status has been confirmed through evidence or concession – may change if it seems war will never end but at present this is not the case

· Hasn’t been given opportunity to speak to his status – facts certainly not uncontested

· Must use Matthews test to determine what type of procedure is required to satisfy due process – balance govt’s interest with private interest affected

· Def.’s must receive notification of the factual basis for their classification and an opportunity to rebut that status in front of a neutral decision-maker

· Gov’t hearsay evidence must be accepted – once gov’t has presented evidence burden is on def. to rebut

· Def. in entitled to counsel

· Concurring (Souter) w/ Ginsburg (concurring b/c better want hearing but don’t agree)
· President not Congressionally authorized through AUMF b/c doesn’t mention detention 

· Non-Detention Act requires Congressional statutory basis for detention of U.S. citizens

· When interpreting statutes that limit wartime liberty must interpret very literally in order to protect rights

· Under Geneva Convention military proceeding for determining status would be required

· Dissent (Scalia) w/ Stevens

· Citizens who wage war against the U.S. are to be charged criminally and receive federal court trials

· Even if AUMF authorizes detention (which he doesn’t think it does) suspension clause requires that def. be tried or suspension of habeas corpus be declared by Congress

· Habeas corpus not suspended so Executive can’t exercise this power 

· Process court has created no relation to constitution  

· Dissent (Thomas)

· #1 in Jackson’s 3 types of presidential action – Congress backs action
· President’s power to detain enemy combatants should never be questioned but don’t need to get to this question b/c Congress already agreed

· Only president can determine what is a threat to national security

· Bases his opinion on AUMF even though he thinks it unnecessary (unitary executive) b/c wants majority support for AUMF for future precedents 
· Executive branch has a lot of power in this opinion – needs original authorization from Congress but after that can more or less interpret way they see fit – court reserves right to review what executive does but also says executive may be able to review their own actions

· According to the majority opinion AUMF authorizes power to detain – How could the AUMF be said to extend to wire tapping?

· Power to detain is a traditional war time power 

· Thus the powers granted under the AUMF extend to any powers traditionally allowed during war time

· This would include wire tapping

· But this argument is weaker b/c there are only four justices on this opinion

· Thomas could be used as support of this idea but he doesn’t agree that AUMF is necessary to grant power

· If one party controls all branches can be said that this is still democracy b/c majority rule – the party was elected to all branches – problem arises if democracy is subverted b/c party is controlling election process

· John Heart Healy says court is justified in stepping in when gov’t is subverting democracy – i.e. by censoring free speech –  here court is re-instituting majority representation 

· If three branches all agree on an anti-individual rights stance they can take away those rights and the separation of powers will not help

· However each branch will probably have a natural tendency to protect their own power – ex. judiciary will protect individual rights b/c protecting this power is where judiciary gets it’s power – that’s their job – w/o that they have no power/job

Ex Part Milligan

· Holding

· Every citizen has constitutional right to trial by jury 

· Martial law only allowed if gov’t overthrown and courts not functioning

· Indiana still had functioning Union gov’t and courts so had to be tried in normal court

· Concurrence 

· Congress can establish military tribunals during war time if it feels the courts are inadequate

· Right to due process probably most important right b/c can’t assert other rights w/o it 

FEDERAL-STATE AFFAIRS
Nat’l League of Cities v. Usery
· Holding (Rehnquist)

· Even if Congress has enumerated power can’t do things that conflict with other constitutional limits – ex. state’s rights – 10th amendment 
· Congress can’t usurp traditional gov’t functions of states – infringes on states’ sovereignty / power to self-govern 
· Dissent (Brennan) w/ Marshall and White

· Nothing in constitution requires this limit – court has traditionally rejected existence of states’ rights restraint on commerce power

· Court is taking legislative role here

· Majority never says why wages and hours are so essential to sovereignty

· Dissent (Stevens)

· Fed. gov’t can regulate numerous other aspects of state employees jobs i.e. taxes, safety regulations – why not wages?

· Argument for nat’l min. wage – if one state sets wages lower than another this will affect interstate commerce – businesses will go to state with lower wage

· Conservatives are worried that allowing Congress to tell states how to operate is equivalent to making policy decisions for them – state should decide what to spend their money on
Garcia v. San Antonio MTA

· Holding (Blackmun)

· Nat’l League of Cities overruled 
· Principle of interfering w/ traditional gov’t function unworkable – judges make subjective determinations about what state policies they like by finding them traditional functions

· Framers limited fed. govt’s power over states thru structure of gov’t not by limiting what fed. gov’t could regulate – states participate in political process as way of ensuring their sovereignty 
· Can elect representatives who push state interests

· Dissent (Powell ) w/ Burger, Rehnquist, O’Connor

· This opinion destroys 10th amendment as related to commerce clause

· No reason to believe states’ minimal participation in elections affords opportunity to protect state interests

· Court has recognized limits on Congressional power due to states’ rights since Marbury v. Madison 
· Dissent (O’Connor) w/ Rehnquist, Powell

· Essence of federalism is nat’l gov’t must respect state interests – based on diffusion of power not only thru three branches but also between state and nat’l

· Congress has been granted vast commerce power but this threatens to erode diffusion of power between state and nat’l

· Must recognize this limit otherwise there is no limit on congress’ commerce power

· Discussing vertical division of power

· Blackmun is using Madison’s argument that state gov’t is represented thru election of fed. gov’t – but Madison was talking at a time when state legislators elected fed. representatives – changes in fed. gov’t elections have pretty much negated this argument b/c fed. gov’t don’t really have to listen to state gov’t anymore – don’t need them to get elected 

· Only relic of old state power is that all states have same amount of Senators 

New York v. US

· Holding (O’Connor)
· Congress can entice not coerce states to follow fed. policies
1. Can put conditions on fed. money

2. Can give states choice of whether they will regulate (in accordance with fed. standards) or fed. gov’t will be in charge of regulation

· No matter how strong fed. interest is Congress can’t force state to regulate – can regulate directly and pre-empt state law but can’t tell states they have to regulate
· NY’s compliance with act and role in creating legislation not relevant

· Purpose of division of power between fed. and state govt’s is protection of individuals not state or officials 
· Concur in part (White) w/ Blackmun & Stevens

· NY’s consent and compliance w/ law waived constitutional claim – already agreed and reaped benefits can’t complain now
· Concur (Stevens)

· 10th amendment doesn’t impose limits on Congress just reserves any power not given to Congress for states

· States gave up their sovereignty under constitution b/c had already done so for Articles of Confederation – Constitution didn’t change state power just expanded fed. gov’t power
· According to Art. I Sec. 10 Clause 3 – states can’t make agreements with one another – Congress must approve it

· Why is this clause here?

· To stop states from forming agreements to the economic detriment of others – Congress has some oversight – smaller states have the Senate to ensure that there will be national consensus for any agreement approved

· To prevent any state from acting against the country or another state – can’t form treaties w/ foreign nations – can’t keep army – don’t want to give states the ability to make war, etc. against one another

· Worried about states taxing one another

· Distinction between command and commandeer is important – Congress can tell the states to do something or face the consequences but can’t take the decision out of their hands

· Why should we care if federal gov’t tells states what to do?

· Violates principle of sovereignty and federalism – sovereignty over the sovereign – idea that you can’t tell an entity to do something that it is in control of – i.e. can’t tell a legislature to legislate

· Framers were very concerned that there not be sovereignty over sovereign

· Solecism – a contradiction in terms – sovereign is the entity that gets to chose to act for itself so it doesn’t make sense to say there can be someone who tells the sovereign what to do

· Supremacy clause says if conflict in regulation between states and federal gov’t federal – fed. gov’t wins  

· O’Connor doesn’t think majority opinion overrules Garcia – needs to avoid stare decisis problem – she distinguishes that in Garcia it was only a command, must pay employees certain amount – in NY it’s commandeering by telling state to legislate 

· Problem w/ this view is in order to pay employees (Garcia) state must pass law to raise money

· Hobbesian theory –  people left alone just kill one another so they assign their sovereignty to a sovereign who is in charge of all of them – can do anything – can’t be bound by anyone

· Locke theory – influenced the framers – when individuals enter into society they give their power to the gov’t but they retain for themselves certain rights that they cannot give up – these can’t be taken away 
· When power is given up it doesn’t necessarily mean all power – can hold some things back – O’Connor view when states entered into the fed. gov’t retained their sovereignty – right of people of state to tell its legislature what laws to make 

· O’Connor, formalist, important that Congress legislate in proper way even if distinction is small – wants to preserve states’ sovereignty in theory even if it doesn’t exist in reality
· White, realist, doesn’t agree b/c of NY trying to get out of agreement it made – NY not concerned w/ sovereignty b/c exercised it in creating this law 

· Distinction so small – Congress can accomplish same objective thru a command instead of commandeering

· O’Connor raises accountability – voters won’t know who to blame – is voter really not able to tell whose fault it is? federalism tends to destroy accountability in general
Printz v. US

· Holding (Scalia)
· Violates NY rule – fed. gov’t can’t direct states to regulate nor can it use state officers to regulate
· Congressional commandeering of state executive historically not allowed – only statutes cited are very new
· If Congress could control state police forces would give them a lot more power – reduces accountability of Congress
· Takes power away from president whose job it is to administer laws
· Thomas – may violate 2nd amendment too
· Dissent (Stevens) w/ Souter, Ginsburg, & Breyer
· NY dealt with Congressional coercion of state legislatures – here it’s only officers – Congress can compel officers – ample evidence framers intended this
· 10th amendment doesn’t limit Congress’ power the way 1st does – simply reserves power Congress doesn’t have for states

· If gov’t can’t rely on state officials to carry out their policies then will have to create large bureaucracy to carry them out – this is against the framers intentions

Term Limits v. Thornton

· Holding (Stevens) Kennedy concurs

· Once states agreed to join fed. gov’t Congress had power to direct states what to do – states are only sovereign in their own sphere – can still make legislation but can’t say no to fed. gov’t 

· Supremacy clause supports this view

· Power of constitution given by people of US not people of each state

· Collective people of the US entered into constitution – thus states individually have no rights  only people do – this lends strength to the argument that the constitutional protection of states’ representation can be amended as well – people as a whole can decide to do this 
· Dissent (Thomas) w/ Scalia, Rehquist and O’Connor

· People gave their power to states – states created constitution
· Strongest argument that can’t amend constitution to disenfranchise states is that these words are in constitution – everything is supposed to have a meaning and be there for a purpose

· Only way the rule of law and by association constitution works is people believe it does – if choose not to listen to it then it doesn’t work – we just resort to guns – constitutional crises i.e. Civil War 

· The illusion has worked so far b/c bigger states have not tried to take away smaller states’ votes – doesn’t matter that it’s an illusion as long as it continues to operate and people get what they want out of the structure 

EQUALITY – RACE 
14th Amend clauses
1. Privileges and immunities – Slaughterhouse Cases – means almost nothing 

2. Due process – reasonableness discussion in Plessy 
3. Equal protection 

Slaughterhouse Cases (1873)

· This is part of police power of state

· 14th amendment meant to establish citizenship of former slaves – equal protection meant to protect ex-slaves
· Clear distinction between citizenship of US and of states – privileges and immunities clause only protects rights of US citizenship – very limited freedom from pirates, etc. not Bill of Rights – gives list which includes habeas corpus

· Protecting against states would require court to be constantly monitoring legislation of states for constitutionality – can’t imagine this big a change was authorized by this amendment

· No due process problem b/c no deprivation of property

· Dissent (Field)

· Police power can’t be used as pretence for abridging civil rights

· 14th amendment protects all US citizens from states attempting to abridge their civil rights

· Monopolies an invasion of civil rights b/c hamper ability to pursue property and happiness 

· Dissent (Bradley)

· 14th amendment extended federal protection of all rights in Bill of Rights against state govt’s 

· Life, liberty and property secured to all citizens thru 14th amendment

· Occupation an essential part of liberty (right of choice) and property (occupation) – liberty includes economic liberty to pursue whatever trade you want

· 14th amendment meant to provide national security for civil rights

· Language of amendment shows it applies to all not just ex-slaves
· Where does the majority get their idea of what rights of US citizens are?

· Distinction between body of constitution and amendments – only body included in rights of US citizen – rights in amendments not included
· Problem is majority includes right to peaceably assemble and petition the gov’t (from 1st amendment) in list of US citizenship rights
· Don’t want 14th to create drastic change in federalist structure thus can’t imagine 14th meant to extend Bill of Rights to states 

Strauder v. West Virginia (1880)
· 14th amendment only applies to blacks – meant to provide protection for blacks from state discrimination based on race – gives them protection of federal gov’t against states 

· Can be restrictions on jury eligibility but race impermissible restriction
· Dissent

· 14th amendment only protects civil rights not political ones

· State can limit political rights however it wants 
· Civil rights apply to all but political rights are only given to those that are fit to exercise them (this excludes women obviously and also can exclude race) 

· Majority takes very limited view of 14th amendment – dissent takes broader view amendment applies to all 
· Majority leaves door open for discrimination by saying states can limit jury eligibility based on education 
· Dissent creates distinction between political and civil rights which comes from difference between the 14th and 15th amendments
· Limited reading of 14th amendment reflects failed Reconstruction – had to allow south to maintain it’s social order

Yick Wo v. Hopkins (1886)

· Even if law is neutral on it’s face unequal application which discriminates against one group violates equal protection of 14th
· 14th amendment doesn’t apply just to citizens – applies to all persons in juris. – this repudiates Strauder – equal protection means equal laws

· Unclear whether court held this way due to ulterior motives – i.e. economics 
Plessy v. Ferguson (1896)

· Separate but equal is fine doesn’t violate 14th amendment b/c not infringing on civil or political rights – deals w/ social right – socially races not meant to mix – amendment didn’t mean to require social equality

· Can’t force social equality when neither race wants it 
· Exercise of police power must be reasonable and not meant to oppress particular class (like it was in Yick Wo)

· Separation doesn’t amount to a form of invidious discrimination – pl. assumes separation means blacks inferior but law doesn’t imply this
· Dissent (Harlan)

· Civil rights protected regardless of race

· Violates 13th amendment b/c imposes burden or disability that constitutes badge of slavery or servitude

· Violates 14th equal protection and liberty interest – discriminatory purpose of statute clear and known to all – pretending this isn’t meant to keep blacks inferior is ridiculous
· Preposterous to allow law that discriminates against a race that is allowed citizenship (Black) but not against a race excluded from citizenship (Chinese) 

· Majority makes judicial restraint argument – judges can’t change the way the world is and has been for a long time (i.e. blacks socially inferior)
· Exercise in absurd formalism – facially neutral law but court ignores/refuses to see concealed invidious discrimination

Majority says separateness doesn’t necessarily contradict equal protection

· Separation isn’t inherently unequal – could arguably be true if there was no history involved – holding is blind to historical reality 

· Separation highly likely in any real world situation to generate some sort of social inequality
US v. Carolene Products (1938)

· What really matters is footnote 4 (p.430)

· There is a presumption of constitutionality for legislation that has rational basis 

· Exception to this presumption when laws restrict political process 

· b/c if political process impeded will be entrenching laws that are especially hard to overturn 
· Laws directed at particular religions or racial minorities are presumptively unconstitutional 
· Discrete and insular minorities especially vulnerable b/c prejudice restricts their access to political process

· Not all minority groups get special protection only discrete and insular minorities who are isolated from political process
· Direct response to Plessy historical blindness problem b/c discrete and insular = groups that have been traditionally discriminated against 
· John Hart Ely – judicial review is okay when what you’re doing is trying to free up the political process so that it works correctly

· Breyer’s “active liberty” theory follows same principle – court overturns laws to reinforce democratic process not subvert it (answers countermajoritarian question)

Progression of Strict Scrutiny Framework

· Carolene Products footnote signals beginning of framework under which a group could claim entitlement to strict scrutiny

· Started w/ idea discrete and insular minority need extra protection

· So instead of presumption of constitutionality to strict scrutiny to ascertain constitutionality 
· To justify law that discriminates against a discrete and insular minority state needs to have a very good reason ( compelling state interest
· Race has been the only group to fulfill this discrete and insular req. so far 
· Other groups try to fit themselves into this model to get special protection

· Why did court think of discrimination in terms of groups?

· Legal categorization as a group

· Immutability 

· Discreteness 

· Group must be identifiable (but racial groups aren’t always visually identifiable)
· What about a group that constructs itself?

· Ex. religious groups – don’t fulfill these rationales 
· Mutable and certainly not visually recognizable

· Suggests perhaps “discrete and insular” is more complex than these rationales

· But groups trying to qualify as discrete and insular minorities have tried to relate themselves to race groups not religious minorities
Korematsu v. U.S (1944)

· Holding (Black) – birth of strict scrutiny framework 

· Laws which restrict civil rights of suspect classification of people req. rigid scrutiny – presumption of unconstitutionality
· racial groups immediately suspect 

· Presumption can be overcome by “pressing public necessity” (now called compelling state interest) – justifies discrimination based on race 
· Action justified b/c military necessity
· Concur (Frankfurter)

· Constitution gives Congress war power which includes any means appropriate for conducting war

· Action can be legal during war that would be illegal during peacetime

· Dissent (Roberts)

· Constitution has clearly been violated – detention based solely on race w/o any evidence or inquiry re: loyalty to US

· Dissent (Murphy)

· Based entirely on racism – not reasonably related to danger 

· Shouldn’t allow this action absent martial law – gov’t can only deny constitutional rights for military necessity if danger so imminent no time for process – can’t be the case here b/c delay in issuing of orders

· Violates due process (both liberty & property) 

· Denies individual treatment our system should provide

· Dissent (Jackson)

· Many reasonable military actions will not be constitutional – this doesn’t stop the military from doing them

· But court shouldn’t sanction them

· Black – says strict scrutiny but not exactly applying it – denies responsibility by saying claims deal only with “exclusion order” not concentration camps 

· Frankfurter – classic judicial restraint argument war not court’s business even if doesn’t agree w/ actions

· Frankfurter doesn’t approve of strict scrutiny

· Should court review Presidential actions for constitutionality (Marbury)? Does not protecting civil liberties weaken constitution?

· Or should this be political question? By consistently refraining from policy judgments does court strengthen Constitution as framework for separation of powers?

· Jackson – maybe just trying to look good by declaring action unconstitutional after the fact?
· Murphy – makes a powerful argument that law motivated by straight-out racism not military judgment

· Why does this opinion not get even one vote? 

· Sacrificing some innocent people to accomplish the greater good b/c if lose war won’t be able to uphold Constitution at all

· Murphy may be right but SC doesn’t want to take power from President during war nor create precedent that constrains/limits him in future wars
Brown v. Board of Education of Topeka, Kansas (1954)
· Holding (Warren) – Legal determination

· Separate educational facilities inherently unequal thus violation of equal protection clause – Plessy overruled in field of public education

· Legislative history of 14th amendment not conclusive as to intent
· So look at effect of segregation on public education to determine if it violates equal protection

· Segregation detrimental to education b/c creates inferiority which undermines learning

· Brown II – Holding (Warren) – Practical Solution

· Cases remanded to local courts for relief decisions

· Courts must evaluate school officials action as to whether good faith is shown in adhering to constitutional principles

· Must be done as soon as possible but courts can consider officials arguments for more time based on practical concerns
· Warren hints at benefits of diversity argument focuses more on inferiority – diversity eventually embraced in Grutter 
· Critique of Brown – relies solely on social science but this could be viewed as response to problem of ignoring social reality –  Plessy 
· Why were liberals upset w/ Brown?

· Counter-majoritarian – changes should be made thru legislature

· Sense that Plessy reversed w/o a clear legal rationale for why

· No hard legal doctrine to reason from in other cases 

· Probably wasn’t agreement among justices on legal principles – more important to have unanimous vote to end segregation even if based on social science

· Court doesn’t base holding on Harlan’s dissent in Plessy b/c would be to say south was wrong to adopt segregation – don’t want to go this far 
· Weakness of remedy provided means Brown largely ignored for a decade
· Important decision nevertheless b/c took 1st step – led to social movements that produced desegregation 

· Gave MLK support for saying blacks being denied rights/calling for civil disobedience 
Bolling v. Sharp

· Same issue as Brown but dealing w/ DC schools so federal challenge

· 14th amendment doesn’t apply

· Holding

· Segregation of schools invalid based on 5th amendment violation of due process 

· For purposes of segregation due process equals equal protection 

· Court is trying to create equal protection under federal gov’t – (textually this doesn’t exist) – anomaly of DC forces court into this awkward situation 

· Court didn’t want to leave this for Congress to deal w/  b/c would have immediately opened up Brown for debate – members of Congress might have said Brown was wrong, counter-majoritarian
San Antonio Independent School District v. Rodriguez (1973)

· Holding (Powell)

· Strict scrutiny req.’s either suspect class (discrete and insular minority – Carolene) or fundamental right burdened – neither exists here

· No suspect class – can’t define group affected in suspect way – class hasn’t been historically discriminated against or excluded from political process anyway 
· Equal protection doesn’t req.  all public services to be equally distributed b/c incompatible w/ capitalism 

· No fundamental right to education

· TX implemented this system in an effort to extend education can’t be faulted if benefits some more than others 

· Standard is rational basis – law related to state purpose of offering local control and participation

· Dissent (White) w/ Douglas & Brennan

· Doesn’t satisfy rational basis b/c means used don’t sufficiently relate to purpose articulated 
· Dissent (Marshall) w/ Douglas

· There is a suspect class here – TX school children in poorer districts

· Should be more available than just rational basis or strict scrutiny –  standard of scrutiny should depend on importance of right protected and invidiousness of discrimination involved
· Education should be fundamental b/c so closely related to explicit rights (free speech, voting) – court has given fundamental status to rights not explicitly guaranteed by constitution (i.e. procreation) 
· Would req. of equal distribution of public funds really be anti-capitalist? Personal wealth wouldn’t be affected
· Strict scrutiny is almost always fatal
· Marshall argues education is a fundamental right
· Necessary to voting b/c can’t meaningfully exercise right to vote w/o education – voting allows protection for all other rights so w/o voting can’t protect any of your rights
· Maybe when the constitution was created it couldn’t be argued that education was a fundamental right – we can’t really say this now – while states could constitutionally not provide education they politically and practically couldn’t get away w/ this
· The Grajales theory – define rights thru negative – a right is something gov’t can’t stop you from pursuing (can’t ban it) –  gov’t not req.’d to provide this right (i.e. education) but if does it must supply it equally

· Strict scrutiny applies when there is
· Suspect class – discrete and insular minority

· Fundamental right burdened 

· Can only be overcome if law narrowly tailored to compelling state interest 
Washington v. Davis (1976) – Racially Disproportionate Effect
· Holding (White)

· Racially disproportionate effect of facially neutral law alone will not invoke strict scrutiny w/o evidence of intentional discrimination
· Strict scrutiny only applies to laws w/ discriminatory intent or purpose – not the case here – can offer disproportionate effect as evidence of discriminatory intent but need more to prove it

· This law has legitimate purpose under rational basis scrutiny

· Concurrence (Stevens)

· Constitutionality of law not automatically questioned b/c of disproportionate impact – but line btn disproportionate impact and discrimination not easy to draw

· This case no constitutional issue b/c:

· Same test used for all applicants 
· Test serves legitimate purpose 

· Grajales theory would apply strict scrutiny here b/c gov’t is offering benefit
· If strict scrutiny were applied it would look at whether test was narrowly tailored to recognize qualifications for job
Affirmative Action 

City of Richmond v. Croson (1989) 
· Holding (O’Connor) 
· Strict scrutiny b/c suspect class – law unconstitutional
· Equal protection means all races must be treated equally
· Historical discrimination against blacks in Richmond not compelling enough to justify racial categorization 
· Benign purpose of racially discriminatory law irrelevant
· A law intended to remedy historical discrimination would have to be narrowly tailored to specific evidence of discrimination
· Concurrence (Stevens)

· Not all racially based laws bad some may be beneficial
· City didn’t show law was in public interest re: construction contracts – needed to show why integrated construction benefited public

· Judiciary’s job to remedy past wrongs not legislature’s

· Must specifically identify previously disadvantaged groups and perpetrators of discrimination – didn’t do that here b/c law benefits those who were never discriminated against (i.e. Eskimos)

· Concurrence (Kennedy)

· State has a responsibility to remedy past discrimination but can’t do it by violating equal protection

· Strict scrutiny ensures that most racially based laws will be ruled unconstitutional but can’t assume all are (as Scalia argues)

· In some cases discrimination may be necessary as remedy 

· Concurrence (Scalia)

· No discrimination on the basis of race should be allowed even if it’s remedial – automatically unconstitutional
· Dissent (Marshall) w/ Brennan & Blackmun

· No strict scrutiny b/c no suspect class here – whites in Richmond can’t be called suspect class

· Law relied on evidence of past discrimination in construction industry documented by Congress

· Racially conscious laws ok if serve important gov’t objective and substantially related to achievement of that objective 

· Purpose is to remedy past discrimination and not promote continued exclusion through spending practices

· Related to purpose b/c limited in duration and has freeing clause if can’t be complied w/

· Majority seems to say any racial classification invokes strict scrutiny regardless of whether suspect class exists
· Now strict scrutiny really only applies to affirmative action b/c these are the only laws that will show any discriminatory purpose – hidden racial discrimination which shows up thru disparate effects is not strictly scrutinized

Grutter v. Bollinger (2003)

· Holding (O’Connor)

· Racial discrimination ok if there’s compelling interest

· Compelling interest = diversity in student body – not just diverse opinions but also breaking down stereotypes

· Discrimination must be tailored to interest – quota systems unconstitutional – here it’s ok b/c applications get individual review – race is just one factor not assigned a value

· Affirmative action must have time limit – in 25 years won’t need it

· Ginsburg – no way to tell how long affirmative action will be needed

· Scalia – constitution doesn’t allow racial discrimination

· Thomas – no compelling interest – diversity doesn’t provide educational benefits – school just wants to look good – aff. act. harms minorities instead of helping

· Rehnquist – law not narrowly tailored – diversity not related to interests of law school 

· Is Thomas’ negative view of aesthetics correct? – no admissions process really examines us individually just looking for types of people – need people to play certain roles in society – important to communicate importance of diversity thru living it 

· O’Connor really likes military argument – need a diverse or at least diversity sensitive officer core – diversity even at the appearance level is crucial to effective functioning 

Gratz v. Bollinger (2003)

· Holding (Rehnquist)

· Affirmative action policy unconstitutional b/c not narrowly tailored to interest of diversity – can’t give preferences based solely on race makes race decisive 
· If race considered must be individual basis when reviewing record of applicant as a whole – can’t give bonus pts. for race

· Souter – process is ok b/c still allowing competition – race not decisive – fact that numbers used doesn’t mean not individualized review

· Ginsburg – discriminatory past not long ago – should be distinction bet. discrimination based on oppression v. measures designed to accelerate equality 

Affirmative Action Law

· Any racial classification automatically garners strict scrutiny – doesn’t follow Carolene Products doctrine of discrete and insular minority

· In order to survive you must show a compelling state interest to which the law is narrowly tailored to respond 

· U of Mich. can’t use compensation for past discrimination argument b/c never had an explicit policy of discrimination which Croson said is req.’d for this to work – critical mass claims need for larger group of minorities to dispel stereotypes – don’t want them to be representatives

· Bakke concurrence by Powell creates permissible affirmative action framework – must give individual evaluation but can consider race as one aspect – can’t have quotas

· Bakke suddenly becomes the law – it provides the rationale for why Grutter is ok but Gratz not
EQUALITY – SEX & SEXUAL ORIENTATION

· Intermediate scrutiny – something below strict and above rational basis
· law serves important gov’t objectives (important v. compelling) 
· substantially related to these objectives (narrow tailoring v. substantially related)
· Why do we have this standard?
· Women are not a minority 
· But have been discriminated against in past – had subordinate legal status similar to blacks
· Discreteness – qualify here b/c physical differences
· Historically women were not considered protected by equal protection even after passage of 19th amendment (this was considered limited to voting) – courts found no problem w/ gender classifications in the law

Frontiero v. Richardson (1973)

· Holding (Brennan) w/ Douglas, White & Marshall

· Sex is a suspect class – immutable like race – wants to get strict scrutiny but can’t so intermediate scrutiny 

· Imposition of special burdens b/c of sex violates basic concept that legal burdens should be related to individual responsibility 

· Divisions based on sex not based in real differences so often invidiously discriminate – not based on capabilities of individuals – Congress has agreed w/ this (ERA)
· Violation of 5th amendment due process

· Administrative efficiency not an important enough gov’t objective

· Stewart – agree b/c invidious discrimination 

· Powell – agree but don’t want to say sex is a suspect class – here law can be defeated by rational basis so no need – shouldn’t decide suspect-ness issue b/c states are in process of deciding it – leave it to political process
· Powell – doesn’t want to give strict scrutiny here b/c states are deciding (Equal Rights amendment) so leave it to them 
· Brennan – thinks strict scrutiny should apply to women but can’t get enough votes – uses ERA as evidence of people’s will b/c passed by Congress –acting strategically here by creating new standard in case ERA doesn’t pass – creates safety net so sex gets something more than rational basis
· If ERA had passed strict scrutiny would have applied to sex but didn’t pass  
· Even though ERA not passed can still argue strict scrutiny
· 14th amendment always applied to women – ERA meant to clarify didn’t get that clarification but most of country passed it 
· Ginsburg thinks state of law on sex discrimination is where it would have been had the ERA been passed
· Silvia Law – positive discrimination to women for pregnancy should be allowed – negative discrimination against women should not – discrimination should only be allowed based on real differences – only real difference bet. men and women ability to get pregnant 

· Court is still uncertain of correct standard for sex discrimination – general consensus that exists w/ respect to race discrimination doesn’t exist for sex/gender

VMI Case (1996)

· Holding (Ginsburg)

· Intermediate scrutiny 

· Sex distinctions must show “exceedingly persuasive justification” = serves important gov’t objectives and discriminatory means employed are substantially related to achievement of objectives
· Interest in diverse educational opportunities not exceedingly persuasive b/c historically women haven’t been afforded same educational opportunities as men in VA
· Interest in maintaining adversative method not exceedingly persuasive b/c no evidence women would destroy it – just a prediction – other military institutes have accepted women despite these fears – didn’t bring down standards 

· Alternative school for women not an adequate remedy for many reasons including different training methods, inferior educational offerings and inferior networking 

· Rehnquist – thinks an alternative school of equal caliber and quality for women would solve problem 

· Sex not a suspect class – exceedingly persuasive doctrine not useful – stick to important gov’t objective and substantially related 

· Scalia – thinks intermediate scrutiny met b/c VA’s interest in educational diversity is important and excluding women is substantially related to objective b/c integration will destroy adversative method
· Court is being too political – this is legislature’s area

· Sex not a suspect class
Romer v. Evans (1996)

· Holding (Kennedy)

· No rational basis for this amendment b/c singles out one class for no reason – constitution does not allow for classes among citizens – can be no reason for this besides animus clearly not valid state interest
· No rational relationship to any legitimate state interest 
· Denial of equal protection b/c makes it more difficult for this group of citizens to seek aid from gov’t – deprives gays of protection of general law or policies that prohibit arbitrary discrimination
· Scalia (Thomas & Rehnquist) – amendment only prohibits special treatment of homosexuals – doesn’t deprive them of any rights – legitimate state interest of morality – thinks this is a social debate – court shouldn’t get involved

· Court doesn’t find that homosexuals are a discrete and insular minority but worried that they are a minority being discriminated against

· Why no strict scrutiny?

· Anti-sodomy laws upheld in Bowers 
· Immutability 

· Maybe court doesn’t want to enter debate of whether homosexuality is a choice or genetic

· But religion is mutable – don’t have to change this so why should you have to change your sexuality

· Not sure if homosexuality should be treated as status or conduct

· Could argue constitutional privacy right includes choice of sexuality

· Perhaps court doesn’t want to extend scrutiny to homosexuals that they wouldn’t extend to women

· O’Connor – doesn’t want to apply strict scrutiny b/c joined the majority in Bowers – hates to reverse herself so in Lawrence distinguishes b/c law applied only to homosexuals not heterosexuals

· Kennedy – says this is about political power – can’t exclude group from one level of political process – have to go to higher political level to evoke change

· State can’t pass law taking protection of the laws away from one group – this argument was proposed by Lawrence Tribe – don’t even need to get into rational basis scrutiny b/c law takes a group of people out of the protection of the laws – no citation for this argument b/c never been done before

· The legal realist lesson from this case is that the grounds for a decision are not important – if the court wants to get there it will – don’t refrain from an argument only b/c no citations 
Goodridge (Mass. SC) (2003)

· Holding (Marshall)

· Marriage ban doesn’t satisfy rational basis scrutiny for either equal protection or due process
· Denying rights to gays as a class

· Protecting children not rationally related to marriage laws b/c point of marriage is commitment not childbearing

· Also not rational b/c denies benefits to kids of gay parents

· Not related to interest in economy b/c this is based on stereotype that gays not as financially dependant on one another
· Decision changes definition of marriage but doesn’t undermine it only makes concept stronger

· Court’s role to interpret changing views of constitutional protections 

· Concur (Greaney)

· Should be strict scrutiny here – b/c class being discriminated against
· Marriage is a fundamental right – state can’t deny right to marry the person of one’s choice 
· Sex based discrimination w/ not legitimate state interest 
· Children of same sex families disadvantaged by these laws

· Dissent (Spina)

· No gender discrimination b/c law applies equally to men and women

· Not discriminating on sexual orientation either b/c don’t say gays can’t marry just can’t marry one another

· All kids rasied outside of traditional families denied certain benefits  

· Dissent (Sosman)

· Protection of children and institution of marriage are rationally related b/c don’t yet know effect of lifstyle on society or kids

· Rational for legislature to deny marriage rights when there is no societal consensus as to whether they should be given

· This decision is for the people thru political process not courts

· Dissent (Cordy)

· No fundamental right to gay marriage
· Legitimate state interest in encouraging what legislature thinks is optimal social structure of families for children (hetero-marriage) 
· Legitimate state interest in disallowing gay marriages b/c could rationally think it might have adverse affect on society
· No sex discrimination b/c treats men and women the same

· Not court’s place to impose it’s social values on public

· If public feels gays should be allowed to marry can do this thru legislative process

· Marshall probably doesn’t want to say marriage is a fundamental right b/c opens the door for polygamists which could be used to hurt her argument by saying moral decline 
EQUALITY -- VOTING
Reynolds v. Sims
· One person one vote – this is the test for constitutional adequacy of voting districts

· Conservatives stopped hating Romer when Bush v. Gore used an even more radical extension of equal protection

Bush v. Gore
· Recount of 2000 election must stop b/c no standards for recounting so violation of equal protection argument – some votes counted some not based on how re-counter judged intention of voter

· Why is this argument bad?
· This is the case in every election to date -- standards for counting votes not uniform – it’s impossible to make them this way
· Rational basis is supposed to let almost anything through 
· Gov’t interest in trying to get proper election results 

LIBERTY (substantive due process)

· Vested Rights – rights one has which gov’t can’t take away – these can be natural or constructed depending on your view
· Constitutional vested rights 

· Federal – 5th amendment – can’t take away life, liberty or property w/o due process – legislative process counts as due process for reallocation of pretty much all property rights 

· States – since 14th amendment 5th amendment applies to states 

Calder v. Bull (1798)
· 14th amendment not yet passed so states don’t have due process req. – 

· Opinion (Chase)

· Gov’t created through social contract which understands that the people have rights that gov’t can’t abridge

· State legislatures are limited even though not by constitution – inherent limitations from social contract

· Gov’t can’t do anything to take away vested rights

· Doesn’t say what rights – maybe natural rights – could also be constructed rights based on constitution and other founding documents – not actually enumerated in them but implied by them

· Opinion (Iredell)

· Natural rights don’t constrain gov’t b/c no agreement on what they are 

· Courts don’t have power to strike down legislative acts based on violation of natural law

· Not saying natural rights don’t exist just not court’s place to protect or discuss them

Views of Vested Rights

· Scalia – legislature can deal w/ morality but court shouldn’t – judiciary only deals w/ constitution 

· Dworkin – choice to follow only constitution is a moral choice

· All rights are societal creations – no fundamental rights which deserve more protection – court is wrong to stop legislature from infringing certain rights

· Libertarian view – gov’t should only prohibit conduct that physically harms another person – gov’t shouldn’t regulate morality – court’s job to block legislature if it wrongly passes laws that constrain morality

Lochner v. New York (1905)

· Holding (Peckham)

· Right to make contracts is protected liberty right under 14th amendment

· Inherent limit on state police powers can’t constrain liberty right w/o rational basis 

· Not rational to limit working hours for bakers b/x not significantly dangerous job – other jobs that are more dangerous

· No significant relation between hours worked and healthfulness of bread 

· Purpose of law irrelevant if effect infringes on liberty right

· Dissent (Harlan) w/ White and Day

· Law rational b/c related to public health – working long hrs. dangerous to a baker’s health

· Court can’t overrule rational law simply b/c disagree w/ it

· Dissent (Holmes)

· Can’t overrule a law simply b/c don’t agree w/ it

· Laws don’t violate liberty protection of 14th amendment unless a reasonable person would say they infringe fundamental principle

Key Doctrinal question: When is it suitable for court to overrule legislature?
· Holmes says only where infringing fundamental principle
· Libertarian would say any law based on morality not involving harm

· Democratic view -- usually majority’s view (legislature) should be upheld but in some cases want to protect rights of political minority 

· In Lochner dealing w/ economic liberty – court is defending minority’s (employer’s) right to contract

· In Griswold dealing w/ personal liberty 

· How can we distinguish these cases – get Griswold w/o Lochner?

· Dworkin any decision court makes embodies some moral theory – why is it troubling to follow morality of minority than majority? 

· Democracy and individual rights both in constitution – but individual rights are more foundational b/c if start w/ rights can reason up to democracy can’t go other way b/c democracy doesn’t necessarily  lead to rights

Griswold v. CT (1965)

· Holding (Douglas)

· There are rights peripheral to those enumerated in constitution which we need in order to fully express enumerated rights

· Various enumerated rights in constitution (amendments: 1st,4th, 5th, 9th ) create zones of privacy – marital relationship lies w/i zone of privacy

· Even if gov’t has legitimate purpose can’t achieve it w/ means that sweep too broadly and thus invade protected freedoms

· Concurrence (Goldberg) w/ Warren & Brennan

· Fundamental right to marital privacy

· Liberty protection under due process extends to all fundamental rights not just enumerated rights – this is purpose of 9th amendment

· Fundamental rights are either deeply founded in society or basis of liberty and justice even if not specifically mentioned in constitution
· Infringement of fundamental req.’s

· compelling state interest

· narrowly tailored law – can accomplish goal w/ narrower statute
· Concurrence (Harlan) Poe v. Ullman
· Due process protects against arbitrary legislation

· Liberty = fundamental rights which belong to citizens of all gov’ts

· Balance bet. liberty of individual and demands of organized society
· Must respect traditions from which country developed yet reject those traditions from which it broke – living tradition 
· Full scope of due process not limited to precise guarantees (enumerated rights) in constitution – implicit freedom from all substantial arbitrary impositions and purposeless restraints 
· Strict scrutiny req.’d to justify law infringing fundamental right
· Statute violates 4th amendment privacy in home – this is not just a protection against physical invasion
· Concurrence (White)

· Statute violates due process thru liberty right which has been recognized to encompass privacy and freedom in family life

· Strict scrutiny applies

· State’s articulated purpose could be served in less restrictive way

· Dissent (Black) w/ Stewart

· No constitutional right to privacy – only enumerated rights get due process protection  

· 9th amendment doesn’t create additional rights – natural rights argument was previously rejected by court

· S.D.P. is just as dangerous when used for personal rights as it was for economic rights 

· Dissent (Stewart) w/ Black

· No general right to privacy in constitution 

· Natural rights theory – constitution supports Griswold but even if it didn’t support it the position would still be right

· The specificity of the right is hugely important as precedent

· No Harm principle

· Would have made S.D.P. more clear – substantive due process = state can’t ever pass a law abridging this right – procedural due process = must follow before deprive right 

· Modified harm principle – fact that something harms others isn’t enough to ban it – must ascertain whether state’s interest in preventing action trumps individuals autonomy interest

· Why didn’t court use no harm principle? 

· Liberals like Douglas are in difficult place b/c want to use substantive due process to prevent morality regulations – privacy right found in 1st, 3rd, 4th, 5th , 9th amendments – but substantive due process is scary b/c had been used by conservatives for decade to prevent economic regulations which liberals wanted – Lochner laissez-faire economic principle recently overruled 

· No harm principle may be too radical – still want to be able to strike down some “victimless” crimes like drug use

· Where does substantive due process come from?

· Historical understanding of certain rights

· Underlying pattern to enumerated liberties that guides determination of non-enumerated liberties – common law approach (Souter)
· Scalia hates this idea b/c thinks constitution prohibits common law approach  

· Souter says tradition is not all fundamental rights also come from social conceptions/consensus of what rights should be – based on principles underlying constitution and essence of being human
· If core of constitution is liberty and order makes sense to say rights are violated where liberty or order are absent – freeing people from “arbitrary impositions and purposeless standards” (Harlan in Poe) – sounds like rational basis standard

· Right in Roe and Casey could be considered more fundamentally substantive due process than others b/c balancing interests between mother and fetus – also dealing w/ physical body  not just action

· Perhaps court should respond slowly to social change b/c want to make sure it’s not just a whim – only support it when permanence is clear

· Some think Roe was case of court changing too quickly – abortion wasn’t nat’l issue yet – woman’s movement hadn’t embraced it

· Feldman argues Roe created both pro-choice and pro-life movements – conservative backlash result of abortion rights being granted too soon – didn’t become as big an issue in other countries like western Europe
Roe v. Wade (1973)

· Holding (Blackmun)

· Constitutional right to privacy encompasses pregnancy – right found in liberty of 14th amendment 

· Abortion not traditionally banned – becoming accepted in society
· Strict scrutiny b/c fundamental right – weight state interests v. woman’s 
· 1st trimester woman’s interest stronger so state can’t regulate abortion

· 2nd trimester can regulate to protect state interest in woman’s health

· 3rd trimester state’s interest in protecting viable life becomes compelling so can ban abortion at this stage

· Concurring (Douglas)

· 9th amendment doesn’t create any rights 

· 14th amendment liberty rights:

· Development and Expression (1st amendment) – state can’t control it at all

· Freedom of choice in basic decisions (fundamental rights) (i.e. marriage, raising children, etc.) – strict scrutiny

· Freedom re: physical body (also fundamental) (i.e. health decisions, etc.) – strict scrutiny

· Concurring (Stewart)

· Legitimate objectives here but law is too sweeping and infringes personal privacy right 

· Dissent (Rehnquist)

· Privacy right doesn’t encompass abortion b/c not a private thing

· Standard should be rational basis which is met here

· Abortion not a fundamental right b/c not rooted in country’s history

· Dissent (White)

· Issue not related to constitution states should decide this thru political process

Planned Parenthood v. Casey (1992)

· Abortion restrictions:

· Info must be provided by dr. to woman

· Waiting period of 24 hrs.

· Minors to have consent of parents

· Married women to have consent of husbands

· Clinic must report stats on abortion

· O’Connor, Kennedy, Souter
· Roe upheld b/c liberty right, stare decisis and legitimacy

· Abortion especially difficult liberty right b/c related suffering so intimate – involves issues of human responsibility/ life etc.
· Roe has had profound effect on society – don’t want to overrule it b/c would cause major societal upheaval – don’t want court to look like relenting under political pressure especially for such a divisive issue
· Uphold main pt. of Roe that viability is where state interest overrides – trimester scheme of Roe doesn’t work
· State interest in potential life means they can regulate abortion after viability long as not putting undue burden on right this means substantial obstacle to having abortion – state can try to persuade women not to have abortions 
· State interest in informed consent justifies info req. – must be valid info
· State interest in protecting minors justifies parental consent req. – no undue burden b/c judicial bypass available 

· State interest in informed and well thought out decision justifies waiting period – doesn’t unduly burden all women only some affected

· State interest doesn’t justify marital consent req. b/c outweighed by interest of women in abusive relationships who can’t comply – undue burden on right

· State interest in maternal health justifies reporting req. by clinics 

· Stevens
· State interest in potential life not compelling b/c not in constitution

· Info req. not justified – state is injecting itself into decision – state can’t try to persuade woman not to have abortion – can req. info on medical risks only not on alternatives to abortion

· Waiting period not justified b/c creates undue burden – no compelling state interest here b/c 24 hrs. not enough to make difference 
· Undue burden = too severe or lacks legitimate justification
· Blackmun
· Restrictive abortion laws violate bodily freedom liberty right

· Strict scrutiny & stare decisis req. all challenged provisions stricken 

· Info req.’s intrude on Dr. patient relationship – req. that info be given by Dr. not narrowly tailored b/c counselors could do as well

· Wouldn’t req. this kind of info for any other medical procedure

· Parental consent not narrowly tailored to interest b/c in person visit by parent req. too restrictive

· Req. clinics to report referring physician name creates obstacle for physician – not justified by state interest

· Dissent not worried about women’s health instead forces women to be maternal – naïve to think overturning Roe will mean court stays out of abortion issue

· Rehnquist w/ White, Scalia, Thomas

· Roe wrongly decided should be overruled despite majority’s legitimacy argument and consistent w/ stare decisis
· Abortion different from other rights covered by autonomy and personal privacy b/c deal w/ potential life

· Dependency doesn’t support upholding Roe – people will change their expectations – court has done this before – Brown 
· No historical basis for abortion as a fundamental right

· New standard of undue burden will create much confusion

· All provisions challenged comport w/ rational basis standard

· Scalia

· States should decide whether or not to allow abortion – not req. by constitution

· No fundamental right for abortion b/c tradition goes against this

· Rational basis upholds all provisions
· Public opinion shouldn’t affect stare decisis 

· Casey gets rid of strict scrutiny for abortion laws – creates undue burden test

· Majority says Roe can’t be overturned b/c social stability 

· Economic expectation concern – but if Roe overturned people will adjust their expectations 

· Concern about major societal upheaval if overturned – stare decisis a function to protect society

· Court is afraid to enter the debate b/c strongly galvanized movements on either side – problem is Roe is a constitutional issue so can’t be resolved by legislature only court can change it

· Relationship between liberty and equality 

· Not same – equality = laws must apply all – liberty = even if law applies to all can’t infringe fundamental rights

· Harlan’s view of Griswold is no equality problem b/c law constrains all equally problem is infringement of liberty right

· O’Connor’s view of Lawrence is state sodomy law creates equality problem b/c treating one group (gays) unequally – not saying there’s a liberty right here 

· Difference between general and specific rights main point of contention in Bowers & Lawrence – Kennedy = right to form intimate attachments v. Scalia = right to homosexual sex 
Bowers v. Hardwick (1986)

· Holding (White)

· No fundamental right to engage in homosexual sodomy – no historical roots – not implicit in concept of ordered liberty

· Privacy right does not extend to private sexual contact between consenting adults

· Not all conduct in home protected – i.e. drug use, incest

· Concur (Burger)

· No fundamental right to homosexual sodomy b/c outlawed for centuries

· State has authority to prohibit conduct it deems immoral

· Concur (Powell)

· No fundamental right but severity of statute may raise 8th amendment issues – not important here since pl. wasn’t charged

· Dissent (Blackmun) w/ Brennan, Marshall, Stevens

· Fundamental right to private consensual sex – issue isn’t homosexuality b/c law applies to all 

· Can’t rely only on tradition to find fundamental rights especially is basis for ban has been eroded

· Ability to define own identity central to liberty – right to determine intimate associations is connected to this
· Conduct in home can be protected even if wouldn’t be protected elsewhere – Stanley – related to 5th amendment ban on searches
· No compelling state interest for medical reasons
· Morality not a compelling interest b/c need to protect rights of those outside of mainstream 

· Dissent (Stevens)

· Ban on sodomy = infringement of liberty rights – law directed at all so don’t deal w/ homosexuality 
· Morality alone not compelling reason
Lawrence v. Texas (2003)

· Holding (Kennedy)

· Bowers overruled

· Laws against sodomy don’t pass rational basis

· Liberty right is related to the right to define one’s own existence which includes choosing sexual contact and partners 

· Right to personal autonomy/choice extends to private intimate consensual relationships – state can’t deny right to form identity
· No real history of anti-homosexual laws – general anti-sodomy laws

· Romer equal protection argument works as well but also this is a covered liberty right

· Every generation can define constitutional principle in search for more freedom
· Concurrence (O’Connor)

· Romer equal protection argument is reason for striking this law – Bowers wasn’t wrong

· Rational basis – state interest in morality not strong enough to justify treating class differently

· Dissent (Scalia) w/ Rehnquist & Thomas

· Stare decisis so heavily defended in Casey is completely overlooked here

· Uses the opposite reasoning of Casey saying opposition is a reason to overturn 
Washington v. Glucksberg (assisted suicide) & 

Vacco v. Quill (ending life support) (1997)

· Holding (Rehnquist)

· S.D.P. – either rooted in tradition or part or ordered liberty – also right must be narrowly described  

· Assisted suicide not a fundamental right b/c suicide historically banned –  liberty right doesn’t encompass all personal autonomy decisions 

· Ban is rationally related to state interest in preservation of human life and protection of vulnerable from coercion/persuasion 

· Slippery slope b/c hard to contain and police – problem of those who can’t properly consent – risk of abuse

· Ending life support involves traditionally accepted freedom to decide medical treatments/bodily freedom so qualifies as fundamental right

· Concur (Souter)

· Harlan’s dissent in Poe is the basis here – must asses weights of interest involved similar to common law

· Judiciary determines liberty right in constitution but should extend this slowly –  moderate steps common law approach

· Goes beyond traditional right to decide medical treatment

· State’s interests here outweigh those of individuals

· Not saying that this will never be a recognized constitutional right – just not ready to say that yet

· O’Connor – fundamental right to end your own life – ban on assisted suicide ok b/c need to protect patients not competent to make this decision – competent patients wishing to die can get the drugs and take them w/o dr.

· Stevens

· Under certain situations there is a constitutional right to suicide – if patient will die anyway procedure only allows them to choose type of death – no real difference bet. assisted suicide and ending life support

· Mental health workers can evaluate whether patient is competent to make this choice

· Pl. in a specific case could win

· Breyer

· Fundamental right to death w/ dignity

· These laws don’t violate that right b/c patients can obtain pain medications that help them avoid painful death

· State couldn’t force patient to die painfully – this might lead to a reconsideration of this case
Incorporation 
· Originally Bill of Rights applied only to federal gov’t – even after 14th amendment passed courts declined to incorporate those rights to states

· Slaughterhouse rejected incorporation thru privileges and immunities 

· Court began to use due process clause to incorporate rights

· 1st case incorporating a right from Bill applied 1st amendment in 1897

· 1937 Cardozo test says only incorporate rights that are “essence of ordered liberty” – sounds like substantive due process test

· 1947 Black’s dissent in Adamson argues for full incorporation – Frankfurter argued against this

· Brennan established selective incorporation principle which pays lip service to Frankfurter’s fundamental fairness idea of incorporation but in essence incorporates all

· Not incorporated:

· 2nd 

· 3rd – not used much these days

· 5th grand jury requirement

· 7th rules for civil juries

· Frankfurter worried that incorporation would weaken the Bill of Rights but it has actually strengthened it b/c invocation occurs more often – frequent use against states has strengthened rights against federal

14th amendment enforcement power (§5)
Katzenbach v. Morgan (1966)

· Holding (Brennan)

· Enforcement clause is not solely remedial – gives Congress affirmative power to create laws to uphold guarantees of 14th amendment 

· Law must be appropriate and plainly adapted to enforce 14th amendment – also not inconsistent w/ constitution – Congress can pass laws extending 14th amendment guarantees just can’t restrict them

· Rational basis test – here it passes b/c protecting voting rights of minorities 

· Not for court to challenge Congress’ finding that equal protection right for Puerto Ricans were being violated

· Dissent (Harlan) w/ Stewart

· NY statute should be upheld as rationally related to interest in intelligent use of ballot – doesn’t violate 14th amendment

· Congress can only act to enforce 14th amendment where state law violates it – only remedial power 

· Court interprets constitution not Congress – if this was the case Congress could overrule court and limit 14th amendment 

City of Boerne v. Flores (1997)

· Holding (Kennedy)

· RFRA unconstitutional b/c Congress’ power to enforce 14th amendment solely remedial 

· Direct power to interpret constitution rejected by framers of amendment b/c would make Congress’ power unrestricted and constitution could change w/ party in power

· Court’s job to interpret constitution

· In this case general law burdens religious practices – not discriminatory against religion 

· Stevens – RFRA violates 1st amendment b/c gives legal tools to religious that irreligious don’t have

· Dissent (O’Connor) w/ Breyer in part

· Agree that RFRA was outside scope of Congress’ power – Congress must adhere to court’s view of scope of constitution 

· Smith wrongly decided however

· Free exercise clause guarantees freedom to engage in religious custom w/o impermissible gov’t interference –  any law that substantially burdens a religious practice requires strict scrutiny

· Souter – serious doubts about validity of Smith holding

· Breyer – agree that Smith is wrong – don’t decide whether RFRA was proper exercise of Congressional power
